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T R A N S C R I P T 

Estate planning considerations for the LGBTQ+ community 

Presenters: Jessica Procaccini & Pamela Pirone-Benson 

   

Jessica Procaccini: Good afternoon, or good morning to those of you not out here 

on the East Coast.  My name is Jessica Procaccini, and I’m the branch leader of 

our office here in Alexandria, Virginia.  Today, we have a great opportunity to 

learn more about the ever so important topic of estate planning 

considerations, specifically for our LGBTQ+ community.  And what better time 

to have this discussion than right here during the month of Pride?  When I talk 

to people about estate planning, I usually get, “Jess, that’s only for the old, or 

for the rich.”  But if you take a step back and really think about it, what is the 

purpose of an estate plan?  For me, it’s pretty simple, and it comes down to 

two things.  Number one, to protect you and those you love.  And number 

two, to ensure that your wishes are carried out even when you’re not able to 

communicate them.  So, with that lens on it, who doesn’t need an estate plan?   

 

When I think about someone who passed away without an estate plan and the 

consequences of that, the first person that comes to mind for me -- likely 

because he’s my wife’s favorite artist -- is Prince.  On April 21st, 2016, Prince 

unexpectedly passed away without an estate plan or a will on record.  And as 

we’re going to learn more about today, what happened next, it went to the 
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court, and then a judge had to decide how to split his assets, giving Prince no 

say in it at all.  We will never know if it was done in a way that Prince actually 

wanted.  That is why this topic is so critical for everyone.   

 

We are lucky here today to have my colleague and subject matter expert 

Pamela Pirone-Benson share with us ideas on creating or updating an existing 

estate plan.  Pamela’s one of our advanced planners here at Fidelity who 

works directly with our financial professionals and their clients.  Pamela has a 

background as a trust and estate tax attorney, and today she’s going to share 

with us two key things.  Number one is going to be estate planning 

considerations, specifically for the LGBTQ+ community, and number two, 

some tips to talk to your loved ones.  We’ll be taking questions throughout the 

presentation, so please feel free to type them in as we go along, and we’ll be 

saving some time at the end to answer that.  With that, please join me in 

welcoming Pamela.   

 

Pamela Pirone-Benson: Well Jess, that was just an amazing introduction, and I’m so, 

so lucky to be here, it’s my privilege and honor to be here to present to you 

estate planning considerations for the LGBTQ+ community.  As Jess 

mentioned, I’m Pamela Pirone-Benson, I’m an advanced planner here for 

Fidelity Investments.  Today we’re going to talk about a lot of topics, but you 
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know, I like to joke, right, in the end we’re going to talk about our death and 

our taxes and communicating that to our loved ones.  Although it might not be 

the most exciting topic, as Jess mentioned, it’s an important one!  Because like 

Prince, if we don’t talk about it, if we don’t put it down in writing, our wishes 

may not be followed out.  So that’s really important.  Also want to remind you 

today that is, today’s presentation is educational in nature.  So, Fidelity does 

not give legal or tax advice, we want to make sure you always, in your plan, 

include your attorney and your accountant to give you that financial, legal, and 

tax advice.  With that being said, let’s jump in, talk about estate planning 

considerations for the LGBTQ+ community. 

 

Okay.  So, why financial and estate planning is vital for the LGBTQ+ 

community?  There’s a couple of factors and statistics that I want you to think 

about, right?  With the passage of marriage equality in June of 2015, right, 

pretty exciting, estate planning considerations for the LGBTQ+ individuals and 

couples, it actually became significantly easier.  I recall when I was still a 

practicing attorney, there were specific, maybe… clauses and things that we 

needed to include into documents that, with the passage of marriage equality, 

we no longer...  But today we’re going to talk about planning, maybe we’re not 

married, single, different kinds of relationships where we can’t get married.  

We’re going to talk about that.  But however, there are still plenty of unique 
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considerations for the LGBTQ+ population.  And fortunately, most of those 

differences are actually behavioral rather than legal.   

 

For example, when it comes to marriage, all couples enjoy the same legal 

benefits.  However, as we indicate here, the rates of marriage for the LGBTQ+ 

population actually remain lower than the general population.  And that’s 

because marriage was not always available as an option.  So, some of you may 

have done your documents and your estate plan before the marriage equality, 

and maybe there’s things you want to revisit now and talk about.   

 

In addition to marriage rates being lower, retirement saving rates are also not 

as high as the general population.  Also, with the LGBTQ+ community, you 

may be more likely to pursue adoption or surrogacy, which have significant 

financial considerations.  Also, many couples have complex estate plans that 

need to be updated or dissolved now with the same -- now that same-sex 

marriage is legal.   

 

You also want to think about the state you live, because not all states have 

workplace protections for LGBT+ community and employees.  And also, as 

Jess mentioned, the family conversation, it may be more emotional and 
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difficult, for sure.  So, a couple of factors we want you to consider, and things 

we’re going to think about and talk about as we go along.   

 

There we go.  So, as you think about planning, it’s always important to think 

about planning as to whom you’re planning, and how you’re planning.  Jess 

mentioned that everyone needs to plan, right?  It’s not about net worth, it’s 

not about our age, it’s about making sure our wishes are taken care of.  So, 

when you go into doing your estate plan, think about if you’re going to be 

planning as a single person, right?  So important to plan, again, single, not 

single, if you’re married, or if you’re planning with your significant other.  You’ll 

also need -- you have to think about how you’re planning because it’s 

important.  Because let’s say you are unmarried, often for unmarried clients 

that don’t have any -- there may be no legal protections specifically for their 

assets if a relationship ends.  So that’s something you could think about, right?  

Maybe we’re partners, we are with a significant other, domestic partnerships 

or cohabitation agreements are something that you can think about to help 

outline your financial expectations.  Right?  So, in the end, right, marriage is a 

specific one for all of us to consider or not consider the pros and cons.  But you 

ought, if you’re in significant other or committed relationships, right, you want 

to think about well, what happens if this ends, how does that work into my 

estate plan?  There’s some other things to think about, too.  So, we’re going to 
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talk about marriage, not marriage, but again, all important things to think 

about as you’re planning.   

 

So, let’s say it’s a decision for you to get married.  There are certain things that 

you need to think about as benefits, or financial advantages, of getting 

married.  One might be income taxes.  So, there have long been a so-called 

marriage penalty tax, where couples filing jointly actually paid more money 

than singles, paid more taxes than single certain individuals at higher income 

levels.  But after a series of tax law changes that took place in 2018, that 

difference has been reduced.  So again, thinking about maybe revisiting from 

an income tax perspective if there’s a financial advantage of getting married.   

 

How about Social Security?  You’re guaranteed Social Security spousal and 

survivorship benefits, which also apply if you get divorced after at least 10 

years of marriage.  So, something to think about.  Health insurance.  Legal 

spouses may be covered by their spouse’s employer’s health plan, and other 

health benefits.  Additionally, even if open enrollment has ended, a recent 

marriage is a qualifying event that generally will allow for a special enrollment 

period.  You also want to think about that generally speaking, under health 

insurance plans, the expenses of an employee, their spouse, or their spouse’s 

children, may be eligible for reimbursement from a health savings account or a 
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flexible spending account.  There’s also dependent care FSAs that can be used 

for daycare and expenses of dependents.   

 

Another thing to think about is retirement, and retirement plan beneficiaries.  

So, retirement saving accounts, like a 401(k)… 401(k) plans require that the 

spouse be a beneficiary, unless they give written consent to designate 

someone else.  So that’s something to think about, right?  When you’re 

married, or if you’re married, your retirement plan beneficiaries in a plan such 

as a 401(k) requires your spouse to be that beneficiary.  And how about a 

retirement plan rollover tax treatment?  We’re going to talk about that a little 

bit more in the slides as we go along.  But what you want to think about here 

is, if you are a spouse, you are permitted to take your spouse’s retirement plan 

and roll it into an inherited retirement plan, and you’d be able to then stretch 

that retirement plan over the remainder of your lifetime.  Whereas somebody, 

generally speaking, somebody other than a spouse would have to take a 

retirement plan, roll it over into an inherited retirement plan, and unless you 

qualify as an eligible designated beneficiary, which we’re going to talk about, 

you may have to liquidate or most likely have to liquidate within 10 years of the 

date of death.   
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Another financial advantage of marriage are military benefits.  So, LGBTQ+ 

spouses of military members may be some of the greatest financial 

beneficiaries of marriage equality.  And it’s because a legal spouse is now 

eligible for a wide array of military benefits, potentially from spousal pension 

survivorship benefits, to healthcare, and also maybe housing.   

 

So how about gift tax?  More a little bit, we said we would talk about death 

and taxes, gift tax.  There is something under the law called the unlimited 

marital deduction.  We’re going to talk about taxes a little bit later on, but 

basically the unlimited marital deduction or gift tax, when you’re married, gifts 

made annually to non-spouse count against your unified gift exclusion.  

However, if you’re married, you can transfer assets spouse to spouse without 

there being any kind of gift tax issue.  Also, estate tax.  So, if you are married, 

there is no estate tax between spouses.  You can pass between spouses estate 

tax-free.  And as we go a little bit deeper into the seminar, webinar here, we’re 

going to talk about estate taxes.   

 

So financial advantages of marriage, something to think about.  How about 

some specific considerations to think about for unmarried couples?  And this 

goes back again to what Jess said about putting your wishes in writing, right?  

So, in some states, there is something called the spousal right of elective 
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share, where if you are married, your spouse is generally entitled to inherit part 

of your estate.  And if you didn’t put something in writing that might be very, 

very important for you, right?  Again, today’s about putting something in 

planning.  If you’re unmarried, you may be ineligible for some of those spousal 

rights, such as the benefits that we just talked about, but also that elective 

share.   

 

Also, generally speaking in some states, there’s intestacy laws, which basically, 

they basically dictate where your assets will go if you haven’t put it down in 

writing yourself.  So, intestacy laws will disinherit a partner, and it’s going to 

leave assets according to what state statutes say.  Right?  Which really might 

not be what you want.  So, if the consideration is, we’re not going to get 

married, or we can’t get married, you have to think about that the state laws, 

generally speaking, may not protect your partner or your significant other.   

 

We’re also going to talk about a revocable living trust.  And we’re going to talk 

about that family conversation.  But when you go through probate, you may 

do a will, you should do a will, and you’re going to go, that will, will potentially 

go through probate.  Probate is a public process, right?  In most states, 

somebody can come and see your will and take a look, people may be put on 

notice that you really don’t want to put on notice that you passed away.  So, 
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there is a way to get that privacy for yourself, and that might be doing a 

revocable living trust.  That’s also going to help with the management and the 

distribution of your assets from others that you may not want to inherit.  So, 

something to think about.   

 

In the end, right, developing this comprehensive and well-documented plan is 

going to be important.  Especially if you need, if you’re thinking about when I 

pass away, how do I pass on a legacy where I don’t cause discord, where there 

aren’t legal challenges from family members, where the people that I want 

taken care of are taken care of?  So, all considerations to think about, and 

that’s why we do estate planning, right?  So that your wishes can be put down 

in writing.   

 

Now a couple of things to think about, and key considerations if you have 

children.  Right?  So, if those of you who might have children, you know, I have 

children, I can say having children is a huge financial consideration, right?  For 

the LGBTQ+ community, it is a huge financial consideration, especially if 

you’re considering fertility treatment, adoption, or surrogacy.  State laws vary 

greatly with respect to parenting rights for LGBTQ+ couples, and their access 

to services.  And in some states, you may require, there may be required 

additional, we’re going to talk about here, adoption procedures if one parent 
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is a biological parent, and the other one isn’t, right?  So this is something you’ll 

really have to think about, and this is why you do a will, right, thinking about if I 

pass away and I’m a parent, who takes custody of my children, and the law in 

your state may not be the person that you want.   

 

Also thinking about should I adopt?  So, depending on, you know, your 

circumstance, typically when one parent dies, right, the surviving parent is 

legally considered the next of kin.  And they assume custody over a couple’s 

biological or adopted children.  But what about when only one parent is the 

biological parent, or legally adoptive parent, of the child, and the other person 

whom you’re in a relationship considers themselves the parent of the child, 

but they’re not legally the parent of the child?  That’s where you might want to 

consider meeting with an attorney and discussing formal adoption 

proceedings.  Because depending on which state you live in, you may be able 

to do a second parent adoption, which would then legalize that the child is 

both of yours, related to both parents.   

 

How about guardianship, right?  Something else to think about here.  LGBTQ+ 

couples, you may have unique planning conversations when it comes to who 

will be the guardian of your child.  Especially when one parent’s biological.  

For example, what you want to think about is you can control who’s guardian 
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of your child, right?  I keep -- Jess, I go back to what you said about if you don’t 

plan, your wishes won’t be taken care of.  Right, here’s an important one.  If 

you have someone in mind that you want to be guardian, doing a will and 

naming a guardian, of course it may be, it might have to be approved by the 

court, right, the guardian nomination, if you put that in your will, must be 

approved by a court, but it’s definitely an important step in getting to a point 

where your wishes would be honored if you passed away.  These are all topics 

that again, you’d want to talk with an attorney about to help you address 

getting your wishes in place. 

 

So, what about other benefits of estate planning, right?  So, we talked about, 

you know, making sure that you have guardians named for children.  But what 

about you’re incapacitated?  I think a lot of times, you think about oh, estate 

planning, I’m dead, right?  But it’s broader than that, what if you’re 

incapacitated?  Think about naming somebody to step into your shoes and 

pay your bills and help run your life.  And when you don’t have these certain 

documents in place, somebody might apply to the court to become guardian 

over you!  And that might not be the person you want.  So, it’s really important 

to get the documents in place.  You may want to achieve, or you may want to 

avoid, probate, right?  Get that privacy we talked about, we’re going to talk 

about a little bit more as we go down.  Protect the distribution of your assets.  



 

13 

 

We talk a little bit about taxes, reduce, or minimize, or eliminate taxes.  Maybe 

your estate is comprised of illiquid assets, right?  Maybe you have real estate 

and businesses, and you’re thinking about how my significant other, or 

children, or nieces, or nephews, or charities, how are they going to get these 

assets if they’re not liquid?  So, let’s dive in a little deeper into what’s part of 

your estate, and how things change hands, and what’s the impact of taxes?   

 

So, what’s included in your estate for estate and/or inheritance tax purposes?  

I always joke, saying everything, right?  From your life insurance, to your 

toaster, and everything in between.  Right?  Generally, assets you own or 

control are part of your taxable estate for inheritance or estate tax purposes.  

Your cash, your investments, your tangible property, certain kinds of trusts, 

real estate, retirement, life insurance, annuities, your business interests, and 

any assets that you share jointly.   

 

And whether or not it’s part of your taxable estate, for estate or inheritance tax 

purposes, is really something that you want to think about and consider.  As 

we talk about what states have state estate taxes and inheritance tax purposes, 

going back to how you’re planning single, married, or with a significant other, 

might have certain different tax effects, which we’ll talk about. 
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So here, right now, under the law, you pay income tax your whole life, and you 

pass away, and there’s this price to die, right?  We call it the estate tax.  The 

federal exclusion right now is $11.7 million at the federal level.  You have your 

annual gift exclusion of $15,000 per person.  So, kind of here’s where the 

crossover comes into married versus not.  If you are married, your exclusion 

goes up to $30,000, so if you want to give a gift to somebody, a gift of cash to 

somebody, write a check to somebody, you can go up to $15,000, 30,000 if 

you’re married.  And then if you pass away, or when you pass away, if your 

estate’s under the $11.7 million, there won’t be any federal estate tax.  All of 

this could change, right?  It may change, it does change, and we always want 

to kind of keep on top of the changing trust and estate and tax laws.  Again, 

always good to have the accountant and the attorney onboard with you.   

 

Now again the distinction here, portability.  So, what’s portability?  If you’re 

married, your exemption is portable, or I like to think of it as combinable, 

right?  So, you can each take your $11.7 million exclusion, and combine them 

for a total of almost 23 and a half million dollars of an exclusion.  What you 

want to think about is portability, it only applies to the surviving spouse, we’re 

going to talk about if you have a second marriage.  Portability must be elected, 

that’s an important one.  If your spouse passes away, you have to check a box 

and elect portability.  Asset appreciation is included in the surviving spouse’s 
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estate, and there’s something called your generation skipping tax exemption, 

right?  That’s if you have, you have your $11.7 million exclusion, and you want 

to pass it straight down to, let’s say, grandchildren, that is not portable 

between spouses.   

 

So, what else about taxes, right?  What else should we think about if we’re 

doing estate planning from a tax perspective?  Because that’s something to 

consider, right?  We have this new law that was passed, the Secure Act, which 

basically on the front end of, like I say, when we’re living, what did it change?  

It basically changed our mandatory distribution age to 72, right?  So, some of 

you might have recalled, at 70 and a half, if I have money in a retirement plan, 

I’ve retired, I have to start taking those required minimum distributions, well 

the number is now 72.  The Secure Act also brought some changes for how 

retirement assets are inherited, we’ll talk about that on the next page.   

 

A couple of other things to think about.  Qualified charitable deductions, 

they’re still allowed at 70 and a half, but special rules apply if IRA contributions 

are also being made.  So it’s something to think about here, if you’re at 

required mandatory distribution age, and you have to take money out, there is 

something called a qualified charitable deduction where you may be able, if 

you want to benefit charity, to send that mandatory distribution directly to the 
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charity.  So that’s something you should definitely want to talk about with your 

financial professional.   

 

A couple of other things to keep in mind, penalty-free withdrawals.  So now, 

birth or adoption, right, we talked a little bit about that in the LGBTQ+ 

community.  You may want to adopt, and now you can take $5,000 from 

retirement accounts and $10,000 for 529 student loans.   

 

So, a couple things to think about on the Secure Act on the front end.  Where 

were the changes?  The impact is on the back end of how an IRA is now 

inherited.  So generally speaking, an inherited IRA now must be distributed 

within 10 years from the date of death.  And this is all for deaths in 2020, right, 

January 1st, 2020 and beyond.  So, what was the old law?  Someone, right, a 

child, a niece or nephew, they would have been able to take your IRA, roll it 

into an inherited IRA, and stretch it over their lifetime.  The Secure Act 

brought, no pun intended, the death of the inherited stretch IRA.  Right now, 

basically, generally speaking, if you’re not this eligible designated beneficiary, 

it’s going to be 10 years.  So, who is an eligible designated beneficiary?  A 

spouse, right?  Going back again, if we’re planning with a spouse, they’ll be 

able to take your IRA and stretch it over the remainder of your lifetime, of their 

lifetime.  If you’re planning with a significant other, a partner, someone that 
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you’re not married to, they may be subject to the 10-year rule.  Other people 

that are excluded from the 10-year rule, minor childs of an account owner.  

Somebody who’s disabled or chronically ill under the law.  Or an individual, 

right, a beneficiary that’s not more than 10 years younger than the IRA owner.   

 

If you’re sitting out there and you’re thinking oh, I have some large IRA assets, 

what should I think about, there’s a few planning concepts you might want to 

consider, right?  The timing, the tax bracket of the person who’s receiving, 

right?  There’s no required distributions, no required distributions if you’re 

leaving what -- I apologize, what I wanted to say is the timing, the tax bracket 

management.  So, thinking about who you’re leaving it to, and what tax 

bracket they’re in, right?  If you leave it to someone that is able to stretch over 

the 10 years, they might be some -- that person might be in a higher income 

tax bracket earning, and they may have to take it out, report it as ordinary 

income, but be in a higher tax bracket.   

 

Some other things you might want to consider, Roth conversions.  So, if you 

have an IRA, you may be able to consider transferring it, or converting it is the 

right term, into a Roth.  And that may have impact on the beneficiaries.  And 

basically the impact there to think about is when someone inherits a Roth, they 

may have to still take it out over the 10 years if they’re not an eligible 
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designated beneficiary, but they won’t have to pay income tax as they take it 

out.   

 

Another thing to think about is if you’re charitably inclined.  So, charities don’t 

pay any income tax when you pass away.  So, if you’re thinking about leaving 

assets to nieces, nephews, friends, and charities, you might want to think 

about building your plan where some of your retirement assets go to the 

charities, and your nonretirement assets are shifted to individuals.  So, a 

couple things to think about as you build your retirement accounts.   

 

A little bit more here on taxes.  So, beware of the state tax laws.  We talked 

about federal, here is a map of some states that also impose a state estate tax, 

a state inheritance tax, and estate tax and an inheritance tax, right?  There’s 

some of those double bonus taxes.  But where you want to think about this 

coming into play is again, how you’re planning.  So, for example, in New 

Jersey, if you pass away and you leave assets to a spouse, there is no 

inheritance tax.  If you leave assets to a partner, or a friend, or a niece and 

nephew, there is an inheritance tax.  So again, making sure we’re cognizant of 

where we are, and what the state tax laws are, again, your accountant and 

your attorney can certainly help. 
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So how do things actually change hands in an estate?  Couple of ways to think 

about.  I leave probate for last because everyone’s always saying oh, probate, 

what is that, right?  So, by contract, right, you might have a beneficiary, that 

beneficiary dictates where the assets go when you pass away.  By law, you 

may own something joint with rights of survivorship.  One of you passes away, 

it goes to the other.  By trust, you may have a trust in place, and what happens 

is by trust, the trust is going to outline or dictate where the assets go.   

 

So, what actually goes through probate?  What actually goes through probate 

is an asset in your own name without a beneficiary.  And what is probate?  

Probate is a state’s court process to kind of outline what your wishes are in the 

will, or if you don’t have a will they’ll outline by intestate law where your assets 

should go, and then it becomes a process we call probate to help distribute 

those assets in accordance with your wishes, or in accordance with state law.  

And of course, there’s ways to avoid probate, which we’ll talk about. 

 

So again, thinking about if I do something, what I should do, there are some 

key documents, right, everyone should have.  And what are those?  Think 

about estate planning if you’re sick versus if you die.  Right?  You should have 

a power of attorney.  A power of attorney is someone to make a financial 

decision in the event you’re incapacitated.  Pay your bills, run your life, make 
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those decisions.  Again, important, right, that you get to decide who’s going to 

make those decisions for you, rather than the court deciding who’s going to 

make those decisions for you.  And that’s why it’s so important to put these 

down in legal documents.   

 

About your medical directive or your healthcare proxy, right?  That’s the 

person that’s going to make a medical decision in the event you’re 

incapacitated.  Now generally speaking, in most states, that default could be a 

spouse.  And if you’re not married, right, the default may be a family member.  

But the point is, it may be somebody you don’t want it to be, so it’s very 

important to put down who you want to act on your behalf in a healthcare 

proxy if you’re incapacitated.   

 

And then your living will, that’s an important one to think about, right?  Just 

think about if I’m incapacitated, right, how does somebody know my wishes?  

Maybe I’ve said it, but wouldn’t it be better to put it down in writing, so that 

somebody has a guideline to follow what my wishes are.  That’s your living 

will, right?  Heroic measures, feeding tubes, organ donation, all those really 

fun things that all of us don’t want to sit around thinking about, but are 

important things to think about.   
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Okay, so that’s sick.  Now we die, and what are we thinking about if the 

conversation becomes about a will and a revocable living trust?  Last will and 

testament, right?  That’s outlining who is going to get your assets when you 

pass away.  When you don’t have a will, the states have intestacy laws that 

decide for us where our assets are going to go.  You may have a revocable 

living trust to help avoid probate, and we’ll talk about the benefits of that on 

the next slide.  But let’s talk about the who, right?  Because that’s important.  

Who are we going to trust to do these things for us, and what should we think 

about?  So, under a will, we have to think about the executor or the personal 

representative that there’s some-- it’s sometimes called in some states.  That’s 

the person that gets the job, right?  They get the job to settle your estate.  And 

as Jess mentioned, for Prince, right, the court had to appoint somebody to 

handle that.   

 

You may need a trustee.  So, things to think about with the trustee, right, who’s 

going to be around to pay your bills or run your life in a revocable living trust, 

as trustee.  You may pass away and want to leave assets in trust, so you’re 

going to need somebody to be the trustee, to invest the assets and to 

distribute the assets in consideration with what you’ve outlined in the trust.  

You’re going to need that person to make the medical decisions, right, your 
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agent, and then also that, the guardian, right?  The person that will take 

physical possession of your children.   

 

So how do you think about the who, right?  Let’s say you’re thinking about 

when you pass away, you want to leave assets to children in a trust.  So, you 

have to think about well, who’s going to be trustee, and what’s their age, 

right?  You have to think about are they younger than me, are they older than 

me, are they going to be around, are they responsible, right?  Where do they 

fit into the fairness or family dynamics, right?  Do they share my values, kind of 

do they fit into what I would want for this trust, how it’s going to be operated?  

What’s their acumen, their skillset, their knowledge?   

 

Right, so a couple of things to think about when you’re choosing somebody to 

act on your behalf.  And you always have different options, right?  You have 

individuals, people that you might choose.  You always have to think about 

though, again, they could pass away, so maybe succession to that person.  

Professionals, sometimes attorneys or accountants might be able to do that.  

You may want to think about having a co, right, co-fiduciaries.  Maybe you say, 

you have a partner and a family member, and you want them to work together 

and put them both in a capacity, you can name them potentially as co-
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fiduciaries.  And then always thinking about are they stepping in now, or are 

they coming into effect later on to help you?   

 

So, when might you want to consider a revocable living trust?  You might want 

to consider a revocable living trust for the reason of getting you that privacy, 

right?  To not have your will displayed at court for everyone to come and see, 

to potentially, you know, question what’s in it.  So, a revocable living trust, it’s 

created during your life to help manage and hold your assets, such as bank 

accounts or investments, and real property.  You would be the grantor, so 

you’re generally, typically you’re the trustee, you’re the beneficiary, and you’re 

the grantor.  So you basically are setting up this revocable living trust, you’re 

the grantor, you control the assets, put the assets in, you put the assets out, 

right, you’re not asking for your own money back, because you maintain 

complete access and control over the assets.  Hence that name, revocable 

living trust.  The income taxes are taxed to the grantor, you, at your personal 

rates.  And with a revocable living trust, you can revoke or amend it any time 

during your lifetime.   

So, think about the revocable living trust in three stages.  You’re healthy, you 

fine, you do what you want.  You’re incapacitated, somebody steps into your 

shoes, pays your bills, runs your life.  And then you pass away, and it helps 

distribute the assets where you want them to go.  And by virtue of it flowing 
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within the revocable trust, it could help minimize or avoid probate.  Now, why 

use it, right?  A couple of reasons we just talked about, probate, ease 

administration, it’s flexible, it provides for that incapacitation, and it gets you 

that privacy that you may want.   

 

Now what about irrevocable?  So, this is always a big question, right, do I need 

an irrevocable trust?  When should I think about an irrevocable trust?  Right?  

Rather than leaving your assets outright to a spouse, an heir, a partner, a 

significant other, a friend, a charity, you might want to leave it to someone in 

an irrevocable trust.  A lot of different reasons, right?  You may have a 

beneficiary that you need to protect from creditors, claimants, right?  Divorce, 

right?  Maybe you’re leaving your assets to someone and you say well, I’ll 

leave it to my friend, but I don’t want to leave it to my friend’s spouse or 

partner, right?  Maybe I’ll use a trust to help dictate where the assets go.  

Maybe in blended families or second marriages, right, you may say if I pass 

away, I would like to leave the assets to my spouse, or to my partner, but what 

if they get married, and we have children?  I’d like the assets to come back to 

my family, or to our children.  So that’s something to think about, all different 

reasons that you might consider setting up an irrevocable trust.  To provide 

guardians for heirs, right?  Maybe you’re leaving assets to a minor, or 

somebody that’s just financially irresponsible, right?  Or somebody that has 
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health issues or special needs issues.  Maybe you need to minimize taxes, we 

started here by talking about taxes and minimizing, you know, different kinds 

of tax landscapes, depending on where you live, an irrevocable trust might 

help minimize those taxes. 

 

And then there’s a phrase there of testamentary trust.  So here, I think 

irrevocable trusts get a little bit confusing when we say well when do we set 

them up?  So, the revocable living trust is a trust you set up now, during your 

lifetime.  An irrevocable trust could be a trust you set up now during your 

lifetime, but it can also be what we call a testamentary trust, a trust that comes 

to life when you die, right?  You’re not putting any money in it now, you’re not 

funding it now, but it lives within your will to help kind of keep your legacy 

going when you pass away, and puts some guardrails or parameters, or just 

making sure your wishes are in place when you pass away.   

 

Now how about choosing the trustee, or the successor trustee, and what 

should you think about, right?  When you’re choosing a trustee or a successor 

trustee, you want to think about their age, right?  Again, if we’re leaving 

something to someone who is younger than us, then we need to think about 

the age of the trustee, right?  Are they going to be around to help administer 

the trust?  You want to think about objectivity.  And that’s something that I 
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think is often not thought about as much as maybe we should think about it, 

right?  Of course, if we’re naming somebody as a trustee, we have trust in 

them to do the right thing, right?  But we want to also make sure that they’re 

objective, right?  What if you’re leaving assets to a spouse in a trust, and you 

have children from a prior marriage?  Do you -- we want to think about, should 

your children from the prior marriage or prior relationship be the trustee with 

your new spouse, right?  How’s -- what’s the family dynamics there?  How did 

they interplay?  Can they be objective based on that person’s needs as 

opposed to what they might be inheriting?   

 

Charitable causes, right?  Thinking about if you’re putting somebody in charge 

of your charitable trust, because you have charitable intentions, does that 

trustee share the same feelings about charities that you share, right?  So, 

thinking about their objectivity, their age, their experience, as well as their 

long-term commitment to the role.  Are they willing to do this?  We’re going to 

talk about it in a few minutes here, talking to your loved ones about this, it’s 

important!  Right?  You don’t want to name someone who you know might not 

be comfortable or may not want the position.   

 

Okay, so how about trust funding?  Always little nuggets to take away when 

you watch webinars, right, and things to think about.  As we think about trust 
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funding, what assets can fund a trust?  So generally speaking, brokerage 

accounts, non-retirement accounts, real estate, businesses, they could fund a 

trust during your life.  Well what about retirement accounts?  So, retirement 

accounts during your life are not transferred into a trust.  But you might want 

to meet with your attorney to think about should a trust be named as 

beneficiary?  And when should a trust be funded?  You know, something 

again, think about talking to your attorney about it, but generally speaking, a 

revocable trust would be funded during your life, and then with an irrevocable 

trust, you have to think about are you funding it now, or are you going to fund 

it when you pass away?  And that all ties into beneficiaries, right?  That’s really 

important.  So, another that I say take away from this webinar is that 

beneficiaries control all, right?  They supersede and override everything that 

you’ve done in your will or your trust.  And that’s important, right?  Let’s say 

that when you have a beneficiary on an account that says when you die, it’s 

going to your brother.  But your will says when you die, it’s going to your 

partner.  Your brother wins in that case because they’re the person that’s 

named as beneficiary.  So, you always want to review all your beneficiary 

designation forms and responses to change of life events, make sure it’s 

consistent with your plan, right?  Check your life insurance policies, your 

annuity contracts, as well as your retirement accounts.   
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And when should it be updated, right?  We started the conversation by saying 

of course pre-marriage equality, right, you may have done your estate plan, 

and now you may be married.  You may have chosen to get married; you want 

to think about updating your estate plan, right?  It’s a life event, maybe you’ve 

moved, maybe you’ve received inheritance, maybe there’s a health issue.  At a 

minimum, at least every three to five years, dig out your will or your 

documents, and take a look.  I always joke and say if you can’t find your 

documents, then yeah, you need to have them updated, right?  They’re too 

old.  (laughs)  

 

Okay.  So where do we go from here, right?  Fidelity has some tools to help 

assist you in the estate planning process, again, we suggest you speak with 

your attorney and your accountant to get legal and tax advice.  Fidelity.com 

has the Fidelity estate planning tool, which is basically a way to help organize 

and educate you if you desire assistance in this process.  It can help you 

identify an attorney; it can help you get organized to create an estate plan.  

That’s right on Fidelity.com/estateplanner.   

 

FidSafe.  So, your estate plan is only as good to the extent that somebody 

knows where it is, and somebody knows where to find it, right?  So FidSafe is a 

way to store, and access, and share digital copies of your important 
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documents, right?  So, if you have a power of attorney, and you want someone 

to act on your behalf if you’re incapacitated, they need to be able to find that 

power of attorney and get access to it.  FidSafe is a digital way to have that 

available to the agent you’ve named to help you.  We also have a great life 

events page; it’ll help you navigate considerations related to various life 

events.  Career changes, changes in your family, divorce, marriage.  So, 

something to think about, give you more considerations to think about on the 

life events page.   

 

So, what do these different additional resources look like?  This is the Fidelity 

estate planner tool.  You can go in and get organized.  That’s sometimes the 

first step, right?  Again, going back to if you’re planning a single, right, you’ll 

have a clear picture of what your assets are, be able to list them.  You may be 

planning with a significant other, a partner, do you each know what each 

other’s assets are?  This’ll give you the opportunity to list all of your assets and 

have a clear picture of what you own, how you own it, and how it’s titled.  And 

then if you need, it will give you access to names of some attorneys.  There is 

no fee sharing with the attorneys, the attorneys do not pay Fidelity, nor do we 

pay them, they are on the tool awaiting in the wings if you’d like to call them. 
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This is a great illustration of FidSafe.  So, you can have your FidSafe, your 

digital access vault, and then have all of these different folders within.  Legacy 

planning, your tax folder, your insurance folder, your identification folder, and 

then you can share access with different people to different folders.   

 

I want to make sure we leave time for some questions.  So, let’s think about 

talking to your loved ones, right?  And this is not always a fun conversation.  

This morning, I just had a conversation with a client who said they approached 

their son to speak about mortality, and basically the son said I’m not thinking 

about you dying, I don’t even want to hear it, I don’t want to address it.  Right?  

So sometimes discussing our mortality with our loved ones, it’s not easy, right?  

Passing away is something anyone hardly really wants to talk about, and some 

people just don’t want to participate in the conversation, so that’s something 

to think about.  What about confusion, right?  A customer once said to us, 

looking at the big picture can be overwhelming.  And some of the 

conversations can be awkward because there’s a lot of moving parts.  And 

that’s true.  But one could argue that there may be more confusion if you don’t 

discuss it now, as opposed to discussing it now.   

 

The third thing to think about is accelerating controversy, right?  If you know 

that you have different family members that may disagree on choices you’ve 
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made with regard to your estate, you may feel that if you bring it up now, 

you’re only accelerating a controversy that would otherwise exist when you 

pass away.  But you might want to think about that, excelling that controversy 

may be a way to bring people together as opposed to create a disagreement 

when you pass away.   

 

And then also, thinking about the final barrier of negative impact on behavior, 

right?  Thinking about leaving assets to a person that might de-incentivize 

them, or you know, may create a situation where they may not want to work, 

or go forward.  So again, having those conversations is an important one to 

make sure that your objective and your wishes are one that’s in front of you.   

 

While these conversations are certainly always emotional, right, there can be 

additional challenges when you’re in an LGBTQ+ relationship.  A Pew 

Research study shows that 4 in 10 LGBTQ+ adults have been rejected by a 

close family member or friend due to choices that they have made.  And that 

might be something you consider making the family conversation even more 

difficult, right?  But in light of this, it’s even more of a reason to have the 

conversation, if you have unsupportive family members or friends, bringing it 

to light and having the expression of your wishes told upfront is an important 
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step in taking to having ultimately your plan followed and wishes observed 

when you pass away. 

 

So how can Fidelity help, right?  You can meet with a Fidelity professional, 

Fidelity can provide some education and guidance with regard to some 

common estate planning strategies, certainly can help answer questions you 

may have regarding typical wealth transfer strategies.  

 

Next steps.  We have a lot of articles on Fidelity.com, “Do You Need an Estate 

Plan,” “If Money Talks, So Should You,” we have an article on financial 

planning tips for LGBTQ+ couples, and you can meet with a Fidelity 

professional.  We’re also going to take some questions today that may help 

provide some clarity on some of the things that you may have been thinking 

about.  With that being said, it’s been a pleasure to be here and to present, I 

know it’s not always the most fun topic, but certainly an important one that we 

want you to start thinking about, especially in conjunction with Pride month 

and this being an important financial and family estate planning topic that you 

should think about.   
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With that I’m going to turn it over to Jess, we have some questions that we can 

definitely try to address and go through.  And again, today was educational in 

nature.  Thank you.  Hi Jess!   

 

Jessica Procaccini: Great.  Hi Pamela, thank you so much, a lot of good information 

and a lot of questions coming in.  So --  

 

Pamela Pirone-Benson: Okay!   

 

Jessica Procaccini: -- folks, we’re still going to be taking some questions, so please 

feel free to type them in.  We are going do our best to answer as many as we 

can. If we don’t get those answers, do not hesitate to reach out to one of our 

financial professionals.  

 

But Pam, I’ll start with the first one, as we were talking about trust versus will: If 

I have a trust, do I still need a will?   

 

Pamela Pirone-Benson: Yeah, that’s a good question.  So, you do still need a will.  If 

you do a revocable living trust, your will may be referred to as something 

called a pour over will, which basically may say when I pass away, pour 

everything into my revocable living trust.  So you still do need a will, if you 
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have minor children you need to provide for, you’re going to want to have that 

will for the nomination of guardianship, which would then ultimately be 

something that may be relied upon by the court.  And you may have some 

tangible assets, right?  An antique car, a piece of jewelry, something that’s 

important to you, where you may want to address that in the will.   

 

Jessica Procaccini: Thank you.  So, we’ll stick on trusts.  The next one that came in 

that went around is: If you establish a revocable trust, do all your assets in the 

bank or brokerage account have to be reregistered and renamed?   

 

Pamela Pirone-Benson: Yeah, so that’s like, people always say to me, why shouldn’t I 

do a revocable living trust?  If we want to call it a downside, the downside is 

paperwork and time upfront.  So, the attorney will most likely tell you that 

generally speaking, yes, your nonretirement assets and your real estate need 

to be retitled into the name of the revocable trust now, during your life.  Great 

question. 

 

Jessica Procaccini: Great.  All right, so some stuff going into intestacy laws: So as my 

partner and I are not married, could the intestacy laws come into play if I 

already have my partner listed as my beneficiary on all of my accounts?   
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Pamela Pirone-Benson: So that’s a great question. So, beneficiary generally 

overrides all the, you know, anything outside of -- that doesn’t have a 

beneficiary.  However, you know, I must say that sometimes, there are 

intestacy laws that could come into play, depending on the state you live in, 

that -- where someone could challenge, so to say, the -- what you’ve done on 

your beneficiary form.  But generally speaking, beneficiary form does override 

the laws of a state and what you’ve done in your documents.  However, again, 

some intestacy laws may provide for a situation where someone has a right to 

challenge what you’ve done, and in that case, it may be an issue.   

 

Jessica Procaccini: Thank you. All right, so let’s go onto the next one: Can you shed 

some light on estate taxes, specifically around if I were to have a certain 

amount of money that I want to go to a charitable trust that I wish to establish?  

Maybe just a little bit more about that.   

 

Pamela Pirone-Benson: Yeah, sure!  So, if you’re thinking about leaving to 

charitable, charities, charity is -- charitable causes and charities are a way to 

actually eliminate or reduce the estate taxes.  Right?  So, if you pass away and 

you leave an asset to an individual, there may be estate taxes due, depending 

on who they are.  However, if you pass away and you leave assets to a charity, 

charities, when you pass away, they don’t pay any estate tax, and they don’t 
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pay any income tax.  So, they are a way to help reduce your overall taxable 

estate.  What you want to think about is how you do that, right?  Are the 

charities named in your will, are they named as beneficiaries on certain 

accounts?  And that’s where a good tax professional can come in and help 

leverage you, leverage where you want to leave, what asset you want to leave 

to who.   

 

Jessica Procaccini: Okay, perfect.  So, when we’re thinking about those limits, 

there’s a question around the portability.   

 

Pamela Pirone-Benson: Sure. 

 

Jessica Procaccini: So, for a couple, one person has more than that 11.7 million, and 

then the other one has total assets less than that 11.7.  You know, how do you 

maximize it in that space?   

 

Pamela Pirone-Benson: Yeah!  So, as far as portability goes, you don’t have to worry 

too much about what’s in who’s name, when the first spouse passes away, 

they have to file a tax return, elect portability, and the 11.7 under the current 

law this year would come over to the surviving spouse, even if they don’t have 
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$11.7 million in their own name.  So that’s a great question.  Yeah, so that’s 

how it would work, yes.   

 

Jessica Procaccini: Perfect, all right.  So we’re back to trusts again: Instead of doing a 

revocable trust, can you simply place all bank accounts with a, you know, POD, 

with beneficiaries, and investment accounts with a TOD for your beneficiaries, 

and then just not really have to do that, instead of doing a trust?   

 

Pamela Pirone-Benson: To go through probate?  Yeah, that’s always a popular 

question.  Can I avoid probate by just putting beneficiaries on everything?  The 

answer is, you maybe, but what I have found during, you know, my career and 

working with such great clients like yourselves is that you may have real estate, 

and generally speaking, in a lot of states, you can’t put a beneficiary on real 

estate, which means you always need a will to help determine where that real 

estate is going to go.  Great question.   

 

Jessica Procaccini: Perfect.  I think we can answer this one, or you might know but 

I’m going to ask anyway, is: What happens with your assets if your family is out 

of the country?  So, if you put on your estate plan to give it to a family member 

who doesn’t reside in this country, is that okay? 
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Pamela Pirone-Benson: Yeah, I mean relatives that do not live in, or family members, 

or friends that don’t live in the United States can certainly inherit.  That’s really, 

from a tax perspective, you need to speak to an international tax lawyer to 

understand, you know, their tax treaties, will they have to pay taxes when they 

inherit, depending on where they live.  So, the answer is yes, but from a tax 

perspective, you really need to speak to an international tax lawyer who can 

handle those tax issues. 

 

Jessica Procaccini: Perfect, perfect.  So yes, we can, but tax treatment could be hard 

to say.  

 

Pamela Pirone-Benson: Yeah, could be hard to say. 

 

Jessica Procaccini: Perfect, perfect.  All right, I think we have time for one or two 

more.  So, it’s -- the question is: I don’t want to leave anything to my family, 

and we don’t want them to be the executor, what’s the suggestion for some 

situation like that to make that, who do I actually assign that to?   

 

Pamela Pirone-Benson: Yeah, so I think that’s a great question to illustrate of why 

you would do documents in the first place, right?  Because again, that -- this 

intestacy phrase law, right? If you die without it, it may say it’s going to go, 
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your estate’s going to your family members, and that might not be what you 

want.  As far as choosing an executor, you can think about choosing someone 

other than a family member, maybe even somebody other than a friend.  You 

may choose a professional, an accountant, an attorney, a financial institution 

that may be able to serve as executor.  You may be able to, you might think 

about having a revocable living trust, and naming a professional trust company 

that could step into your shoes, pay your bills, and help settle your estate.  I 

think what’s -- it’s a great point that you’re making, to identify upfront, right, 

that there might be an issue, and choosing that person, as we talked about, 

that could be objective to help make that decision.  But it does not have to be 

a family member or a friend, you have other options.   

 

Jessica Procaccini: Great.  Great.  All right, last question that I think we have time for 

is: My children are adults, how do I write my trust or will, I’ll say, to protect 

them from passing the assets to their spouse when they get married or 

separated?  So, thinking about that second marriage for their kids down the 

line. 

 

Pamela Pirone-Benson: Ah, that whole partner, daughter-in-law, son-in-law, 

whatever it might be, in-law issue, right?  Making sure that the assets stay in 

the bloodline.  So, generally speaking, you have a couple of options, but one 
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might be rather than in your will making an outright distribution to your child 

or children, in that case, you may say in your will when I die, create a trust.  

That’s what we talked about, one of the testamentary trusts that creates a trust 

when you pass away.  So let’s say, I’ll give a simple example, you have a 

million dollar estate, you pass away, that million dollars flows through your 

estate into a separate now living entity called an irrevocable trust, which you 

dictate how you want that used, you know, where you want it to go, but 

basically dictating you want it go to your child, maybe down to grandchildren, 

or to your other children, and not to an in-law or a spouse.  So yes, a very, very 

popular type of trust that’s often set up, part of your estate plan to discuss with 

an attorney.  Excellent.   

 

Jessica Procaccini: Great.  Thank you.  I know there’s some questions here we might 

not have gotten to, like I said, please do not hesitate to reach to one of our 

financial professionals to help answer some of those.  Folks, thank you so 

much for taking time out of your day to join us, I took two key things away from 

what Pamela shared with us.  Number one is: If you do nothing, your wishes 

likely will not be honored.  And number two: While it can be difficult, it is still 

very important to have these conversations with your loved ones.   
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So, what’s the bottom line?  Well, by not having an estate plan in place, like 

Prince, a total stranger could be the one who is determining who inherits your 

assets, and ultimately what legacy you leave.   

 

Thank you so much and have a fantastic day.   
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