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T R A N S C R I P T 

Estate planning fundamentals 

Christin Haley: Hello everyone and welcome to our webinar today, Estate Planning 

Fundamentals.  My name is Christin Haley and I’m a Regional Vice President 

with the advanced planning team here at Fidelity.  I lead a regional team of 

individuals who provide guidance and education on estate planning to clients 

such as yourself.  Today, I am excited to introduce you all to one of the 

individuals on my team, Colin Mahan, Vice President of Advanced Planning.  

Colin is going to take us through what you need to know about estate 

planning and why it is so crucial to your legacy. 

 

I would like to bring in Colin Mahan so we can get started with our 

presentation.  Welcome Colin.  So great to have you with us today.  Colin 

serves as one of our primary points of contact for estate planning services here 

at Fidelity.  In this role, Colin provides wealth transfer and asset protection 

guidance to Fidelity’s high net worth clientele.  Colin works closely with 

financial consultants to build multigenerational client relationships and 

engages external advisors by providing guidance on wealth planning 

strategies to meet client goals and objectives.  Before he begins, I’ll take a 

moment to give our legal disclosure, that what you’re about to hear is 
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educational in nature and does not constitute legal or tax advice.  So with that, 

Colin, take it away.   

 

Colin Mahan: Well, thanks Christin.  Welcome everyone.  As Christin mentioned, my 

name is Colin Mahan.  I’m an advance planner here with Fidelity.  Thank you 

for joining me for our discussion on estate planning today.  I’m certainly 

looking forward to it and I hope you are too.  So, first of all, let’s just discuss 

today’s agenda.  We’ve structured this webinar to address the questions we 

hear most often with regard to estate planning.  Now just one note, this is 

going to be a high-level overview of many estate planning concepts that many 

of us will want to consider.  Some of these topics we discuss today are going 

to apply to all of us, while other topics may only apply to some of us.  It’s 

important to note, your estate plan is personal to you, so if you would like to 

have an estate planning discussion about your individual situation, please let 

your Fidelity financial consultant or wealth planner know that you would like to 

or are more interested in having this type of meeting, this type of discussion, 

and they can arrange for that to happen with myself or one of my colleagues.  

So now let’s just begin by providing you with a little bit of an overview of what 

we’re going to be discussing today. 
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So, the webinar is broken up into three main categories.  We have our estate 

planning basics, walking you through the information that everyone will want 

to know, and sort of giving you the framework or the background within which 

we can understand our own personal estate plan that much better.  We’re also 

going to discuss many of the common planning documents that everyone can 

and probably should put in place, as well as some other documents that go a 

little bit above and beyond what those foundational documents are.  And then 

we’ll talk through different ways and things you want to be thinking about, as 

you either begin this process or begin the process of updating an existing 

plan. 

 

So some of those common questions that we do hear from our clients, and 

some of the things you may be thinking about as we were sitting down to have 

this discussion, as you logged into your computer or were invited, some of the 

things you might want to be aware of.  I know, first and foremost, you have an 

estate plan in place.  If not, what are the consequences for that?  If you do, 

when was it last updated?  Does it need to be reviewed or have someone, a 

local attorney, take a look at it and see if it needs to be updated?  Are you sure 

that your assets are going to pass to your family, your heirs, as you want them 

to, as your plan is designed to?  Or are you stepping into one of those 

common pitfalls that we’re certainly going to discuss today?  Thirdly, what’s 
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the impact of taxes on your estate plan?  Is that something you need to worry 

about?  Is that something you need to plan for?  Estate taxes, gift taxes, 

possibly even income taxes.  How does all those work together?  And now, 

finally, lastly, how do we begin the process of creating or updating that plan?  

What are the steps we should be taking?  How do we prepare to sit down with 

our attorney to begin that discussion?  And what are some of the things that 

we want to be thinking about after we sit down with the attorney, and some of 

the things that we must do to complete that process? 

Now one thing I made mention of earlier that I want to reinforce, your estate 

plan is as individual to you as anything else.  It’s personal to you and your 

situation.  What your neighbor has in place may be drastically different than 

what you need to have in place.  Everyone’s family dynamics, financial 

situations, goals and desires and wishes, are all drastically different.  I’m 

reminded of a common question that I hear from clients on a day in day out 

basis.  You know, one of those is, “Well we’re talking about estate plan.  I don’t 

have an estate plan, but I have a will and I have powers of attorney, but I don’t 

have an estate plan.”  Well that is an estate plan.  Now there could be room for 

improvement within that plan, but that’s certainly the starting point for any 

estate plan, and for some of us, that might be where we stop.  We need to 

consider how that will operates, or how those powers of attorney work, to see 

if that’s all we need or see if there’s different areas to improve.  Don’t think of 
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estate planning as just something for the rich and famous.  Estate planning is 

something we all should be considering.  The benefits of doing so are at the 

very least, we should be looking to a well-drafted, well thought-out estate 

plan, well-executed estate plan should preserve an estate, preserve the assets 

that you’ve accumulated during your lifetime, and control the distribution of 

assets upon your death, make that distribution as efficient and as easy as 

possible. 

 

There’s a variety of other benefits that you see here on the screen as well from 

protecting family privacy, avoiding probate.  Have a plan not in the event of 

my death, but what if I become incapacitated?  What’s the plan in place?  

What have I done to allow my family to step in and take control of my affairs so 

that that’s somewhat seamless, and makes things as easy as possible for the 

family?  What have I done to minimize estate taxes?  Certainly, an estate plan 

can provide that benefit, looking at minimizing that exposure to estate taxes, if 

not eliminating it.  Sometimes we need liquidity in our plans.  Sometimes we 

have a variety of real estate properties and when those pieces of property, 

when you pass away, guess what, the bills for that property keep coming in.  

So real estate taxes, utilities, so on and so forth.  Sometimes we need the 

estate to have some liquidity to be able to pay for those things until the 

transfer of the real estate to our heirs occurs the way we want it to.  And lastly, 
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sometimes we do need to select someone that is able to manage our assets, 

whether that’s a person or a professional entity...  manage our assets between 

the time within which we are incapacitated to when we pass away, sometimes 

even from beyond the grave.  So that’s one of those considerations and 

benefits that a good estate plan can provide as well.   

 

Now let’s just jump into some estate planning basics, setting the framework for 

being able to understand your personal plan and how all of these things will 

work.  So, we’ll define what is an estate, what makes up someone’s estate, and 

what is potentially exposed to taxes, what are the impact of those taxes, how 

did that all work under today’s current laws?  And certainly, discuss the 

different methods, the different ways that assets will change hands and 

identify the pros and cons of those ways and how those different methods all 

need to work together to facilitate a well thought-out, well executed plan.  So, 

what is considered an estate?  What is includable in your potential taxable 

estate?  When you think about that, it’s essentially anything that I’m leaving 

behind when I die of any particular value, so anything that I own and control.  

And you see different categories of assets laid out here, you know, certainly 

our bank accounts, our investment accounts, any real estate that we own, any 

share of joint interest in properties that we own, our annuities, our retirement 

accounts.  Sometimes we think, and we’ll talk through how retirement 
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accounts transfer, and often those will transfer by beneficiary designation, so 

sometimes we think those are not part of our estate.  They are part of our 

taxable estate.  One particular asset on this page I want to make note of are 

your life insurance policies. 

 

So, the common refrain that I hear with life insurance is that, well life insurance 

is tax-free.  And truth be told, it is income tax free.  That benefit will come into 

your family or your named beneficiary without any income taxes having to be 

paid.  However, if you owned that life insurance policy when you died, that 

benefit will be part of your taxable estate and potentially exposed to estate 

taxes, so that’s something we want to make note of as well.  Now, if you did 

print out these slides, I want to make particular note of this page.  This is in my 

opinion one of the most important concepts that we’ll review today- the 

different ways that an estate will change hands once someone dies.  What are 

these wealth transfer methods, how do they work, and why is this the source 

of the most common pitfall, or one of the most common pitfalls that I see 

clients stepping into, that I speak on a day in, day out basis? 

 

So, there are four ways to transfer assets upon someone’s death, and we want 

to review these one by one, just so you can understand how an estate transfer 

might operate, how it works.  I’m not going to go in the order presented on 
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this page.  I’m going to jump around a little bit.  Let’s just start with the third 

line item down, by law.  That is anything that we own jointly.  Oftentimes as a 

married couple, we own our bank accounts, our investment accounts, joint 

with rights of survivorship or tenants by the entirety.  We own our real estate 

that way as well.  When one of us passes away, we’re leaving that asset directly 

behind to a surviving owner, and a very smooth and efficient transfer, a very 

natural transfer.  All right, it’s just automatically is now the surviving owner’s 

property.  It doesn’t go through the deceased individual’s will or their trust or 

any estate plan that they have in place.  It’s just a very natural transition. 

 

By contrast, the second line item down, what is this?  This is when we name a 

beneficiary on a particular account.  Or an asset.  When we do our retirement 

accounts or life insurance policies, we most often name beneficiaries on those 

accounts.  Oftentimes, primary and secondary beneficiaries.  You know, we’ll 

name our spouse as a primary beneficiary and our kids as the contingent 

beneficiaries in case our spouse has pre-deceased us.  That is a huge part of 

your estate plan.  When you do so, you’re leaving that account directly to 

those named individuals in an extremely smooth and efficient transfer.  All 

they have to do is provide a death certificate, fill out some paperwork.  They 

can transfer those accounts into their name.  It can be a process that goes as 

quick as a couple of weeks.  Important to note, those beneficiary designations 
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do not go through our will.  They do not go through our trust.  In fact, if our 

beneficiary designations contradict anything that it says in our will, by and 

large the beneficiary designations are probably going to supersede those 

instructions in our will.  So, it’s critical that we make sure those beneficiary 

designations are in line and synched up with what our wishes are and certainly 

with what our estate plan indicates.  By probate, probate is going to be the 

court process that oversees the transfer of assets.  Those assets that we own 

individually in our name when we die that do not have any beneficiaries 

labelled on them.  So, for many of us that’s our joint assets when both of us 

pass away or any individual assets that we own, such as our real estate, bank 

accounts that we haven’t named beneficiaries on.  Probate is the process that 

oversees the transfer of assets according to the terms of our will.  If we don’t 

have a will, every state has a default process.  It’s known as intestacy.  Dying 

intestate just means dying with a will.  And every state will have different rules 

and different default provisions, who’s to receive our assets when we die if 

that’s the case.  Every state’s a little bit different.  It’s a variety of different 

family members or those closest to our bloodline, but you might be surprised 

at the percentages that, for example, your surviving spouse would receive 

versus your children.  That’s why we always emphasize it’s extremely 

important to have a will in place at the very least.  Even if you do have a will, it 

goes through the probate court process.  Like any other court process, it’s 
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generally something that we look to avoid.  It tends to take time, be inefficient, 

can be costly… oftentimes our executor will be navigating or will be hiring an 

attorney to navigate themselves through the probate court process and there’s 

certainly expenses involved in that regard.  It’s also completely public.  Anyone 

that wants to can go down to the local courthouse, find out what you owned, 

and who you transferred it to through the probate court process.  So, for those 

reasons, we often look to avoid probate.  However, I will say it’s different in 

every state.  In some states, from what I hear, probate is not a big deal.  It’s 

very smooth and efficient.  It’s not time-consuming and it’s not expensive.  In 

those states we often do rely on our wills to facilitate the majority of our estate 

planning.  In other states it’s the exact opposite.  Our probate can be a year to 

two-year-long process, be extremely expensive and time-consuming and a big 

headache for our family.  Whether or not you need to go to great lengths to 

avoid probate, I will refer to your local attorney to give you that advice.  I’m 

going to do that a lot during our conversation today.  This is the introduction 

outline.  This is educational in nature so I will be deferring to your local 

attorney to give you the best advice for your situation. 

 

Lastly, by trust, trusts are a way to avoid probate.  They do a lot of other things 

that we’ll discuss today but a trust is a common planning technique that we 

can implement, entitle assets to, with the express purpose of avoiding 



11 

 

probate.  So that’s another way to transfer assets when someone passes away.  

Now if you haven’t already figured it out or come to the conclusion what I 

mentioned at the outset, that this is the source of one of the most common 

pitfalls and mistakes that I see individuals stepping into.  That’s because 

picture this scenario, let’s say hypothetically, you’ve sat down with your local 

attorney and through your will or through a separate trust document, you’ve 

put a plan in place for your family.  And part of that plan is maybe you have 

minor children or you have an adult child that’s completely irresponsible with 

their own finances, so you want to put some guardrails in place, make sure 

that they are protected and they don’t receive everything all at once and 

spend through it like a young person or an irresponsible child might do.  So 

that plan consists of the trust and we’ll talk through some of the mechanics of 

that in a moment.  But as we leave those assets behind to a trust, and we’ve 

created that within our plan, the most common pitfall I see is that someone will 

have those documents in place, but we look at the beneficiary designations on 

their financial assets and those beneficiary designations are still just the 

children.  Thereby, we’re avoiding our trust.  We’re circumventing it.  We’re 

leaving those financial assets directly to those individuals as opposed to our 

trust that we’ll have those potential guardrails in place.  So that just highlights 

the importance of this concept making sure that however you’ve done with 
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these different ways to transfer assets, they’re in sync with your plan, and they 

will facilitate and fulfill your goals and desires when you pass away. 

 

Okay, let’s move on here.  This is a concept we’ll come back to from time to 

time during the course of this webinar.  Let’s take a few minutes and just 

discuss the federal, estate, and gift tax laws.  So, for starters, these laws have 

gotten much more favorable over the last handful of years.  Today as we stand 

in 2019, I’ll give you an outline of the law.  So, the top estate and gift tax rate is 

40 percent, an extremely penal tax rate, but the good news is the federal 

government provides an exclusion, a certain amount of money or net worth 

that we can transfer free and clear of any federal estate taxes.  In 2019, that 

number is 11.4 million dollars.  That is indexed to inflation.  It’s going up a little 

bit each year so we don’t know how much it will go up.  It’s an inflation 

adjustment that the government calculates, and it should be noted that this 

higher exclusion amount is a result of 2017’s tax reform.  That reform is set to 

sunset in 2026 and go back down to what it would have been before 2017 

performed.  So, a good estimate of that, that 2017 tax reform doubled the 

exclusion, so a good estimate of that is about 5.7 million dollars indexed to 

inflation.  Now let’s just discuss how this is going to work for the married 

couple.  So, as a married couple, should I pass away if I’m the first spouse to 

die, and I leave my assets behind to my wife, that’s a tax retransfer.  I could 
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leave behind billions of dollars to my surviving spouse.  There’s no taxes owed 

at that point in time.  However, when I do so, we’re potentially wasting my 

11.4-million-dollar exclusion such that when my spouse passes away, they’ll 

just have their exclusion to work with, whatever it might be in the year that 

they pass.  And anything above that would be exposed to that estate tax rate.  

Now there are some things we can do to make sure we utilize both spouses’ 

exclusions that we’ll talk about here in a moment.  It also should be noted that 

anything that we leave behind to a charity, a 501(c)(3), that’s not exposed to 

estate taxes.  So that reduces the amount of our taxable estate. 

 

There’s a couple other things that I want to discuss here on this page as well.  

Your annual gift tax exclusion, it’s 15,000 dollars.  That’s an amount that we 

can give to as many different recipients each year, free and clear of any estate 

or gift tax consequences.  As a married couple you can give 30,000 dollars 

each year to as many individual recipients.  So, if I had three children, my wife 

and I could give 30,000 dollars each year to each of them, transferring 90,000 

dollars a year outside of our estate, in a very cash-friendly manner.  Now if we 

exceeded that, to one individual, let’s say I was a single person, and I gave 

515,000 dollars to one of my children, now 15,000 dollars is a gift exclusion for 

that year.  The 500,000 is a taxable gift.  However, if I haven’t used any of my 

exclusion, there’s no taxes to be paid.  I would sit down with my attorney and 
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advisor and see if I need to file a gift tax return and the net effect is it would 

just reduce my estate tax by 500,000 dollars when I passed away.  So, it would 

just be a subtraction from that number.  Now there’s also an additional 

different tax, this pesky tax known as generation skipping transfer tax.  That is, 

there’s an additional tax, potentially, if we decide to leave behind assets to 

grandchildren or great grandchildren or to a trust for multiple generations.  

There’s potentially this 40 percent generation-skipping transfer tax, but the 

good news is the exclusion on that tax is also quite high at 11.4 million dollars.  

So if you did want to do that type of gifting, whether it’s exceeding your 

annual gift tax exclusions, leaving things behind to charity, or skipping 

generations, we always refer to your local attorney or tax advisor to give you 

advice on how these laws may apply to you. 

 

Now I mentioned earlier how a married couple can utilize both spouses’ 

exclusions.  So, we have this concept known as portability.  And that is, and it’s 

a new concept, it came into play in 2012.  The government introduced this.  

And it’s really a simplified way to utilize those spouses’ exclusions.  When one 

spouse dies, if they leave everything to their spouse, the surviving spouse can 

file a federal estate tax return, Form 706.  And it’s through that paperwork that 

the survivor can check a box and say “I’d like to capture my deceased spouse’s 

unused exclusion so that when I pass away, as a survivor, I’ll have my own 
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exclusion, whatever it might be in the year that I pass, plus I can add into that 

my deceased spouse’s unused exclusion, what they had in the year that they 

passed,” With that concept in mind, as a married couple, in 2019, we have 22.8 

million dollars in exclusions, so long as we follow those instructions, where we 

can leave those assets behind free of any federal estate taxes.  Important to 

note, I know it’s not going to apply to many of us at these higher thresholds, 

but if the winds of Washington do shift and we have further tax reform that 

makes these laws more penal, it’s certainly important to understand this 

concept, that we can, just by filing an estate tax return, utilize both spouses’ 

exclusions.  If you have an estate plan in place, and it hasn’t been updated in a 

long time, it’s very likely that your plan is probably doing a significant amount 

of estate tax planning when one spouse dies.  Possibly even creating trust for 

the surviving spouse as a method to utilize both spouses’ exclusions.  What I 

would say there is if it hasn’t been reviewed or looked at, we do encourage 

you to do so with your local attorney.  It could be that that type of trust 

planning may not be as necessary as it once was, and you might be able to 

consider these simpler options. 

 

Last thing I’ll note here in this concept, the generation-skipping transfer tax is 

not portable between spouses, so we each have our own.  If we don’t utilize it 

when we pass away, we lose it.  Now let’s just take a moment to discuss 
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separate states and those tax laws.  So again, more good news, the majority of 

states have either done away with their separate state estate tax or made 

those laws more favorable.  There’s still 17 states plus BC highlighted here on 

this map that still do have separate inheritance tax laws or estate tax laws.  

Those laws run the gamut.  They’re drastically different.  Sometimes there’s 

exclusions.  In some states there are not.  It’ll vary who does that tax apply to.  

Sometimes if we’re leaving things behind to our lineal descendants, our 

children, our grandchildren, there won’t be a tax, but if we want to leave things 

behind to our siblings or neighbors or friends, there might be a tax.  So, what I 

would say there, this is where our plan has to be specific to our state of 

residence.  Now, certainly making sure that we have a plan in place to deal 

with these taxes is important, and I also want to note, some of us will split time 

between states.  We might own property in a different state or spend half the 

year in one state and half the year in another.  Any of your real property, your 

real estate or personal tangible property in those states are potentially 

exposed to those tax laws.  So, let’s say hypothetically, a Massachusetts 

resident has a variety of different rental properties in Massachusetts, and then 

ten or 15 years ago, they relocated.  They moved to California.  You can see 

here California doesn’t have any separate state estate taxes.  But they kept all 

those rental properties.  It’s important when you sit down with your attorney to 

go through your different assets, because those Massachusetts rental 
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properties are exposed to that Massachusetts estate tax, and we need to know 

what the thresholds are and how that might apply to our own personal 

situation.  So that’s something to keep in mind as well as we’re going through 

our estate plan, the different state laws that we might be exposed to. 

 

Let’s jump into estate planning documents, and the documents that everyone 

should have in place, and some other documents above and beyond that.  So, 

we’ll talk about the foundational estate planning documents and then how 

trust planning might come into play.  So, when we look at this page, our 

foundational estate planning documents, I want to set aside revocable living 

trust for the time being.  We’re going to discuss that in the next few slides.  We 

really just want to focus on our last will and testament, and then our powers of 

attorney and our healthcare documents.  So, let’s start with the most 

foundational document, the document most of us are familiar with; our last will 

and testament.  Your last will and testament’s going to do a few things for you.  

It’s going to appoint your executor, the person you’d like to be in charge of 

your estate and who’s going to be responsible for navigating through any 

probate court process that may need to happen.  Also going to appoint your 

guardian for any minor children that you might have.  Lastly, it’ll leave behind 

your wishes; who’s to receive your assets when you pass away and in what 

way, shape, or form.  As we discussed in that earlier slide, however, your will is 
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not the be-all and end-all of your estate plan.  It’s not going to control 

everything.  We have account registration such as joint ownership, beneficiary 

designations, so on and so forth.  So, a will is a part of an estate plan, everyone 

should have it in place, whether we have 50 thousand dollars in assets or 50 

million dollars in assets, we always have a will.  The question is, how far above 

and beyond the will do we go? And we’ll discuss that. 

 

These other two categories of documents -- your power of attorney for 

financial decisions, and your healthcare documents.  Think of these as your 

incapacity plan.  You haven’t died, but an accident has occurred, or an illness 

has befallen you and you no longer have the mental capacity to make your 

own decisions for you.  Maybe you’re unconscious, maybe Alzheimer’s has set 

in.  Here, we need to have a plan for the family to be able to step in and make 

financial and medical decisions for us.  So, we have a durable power of 

attorney for financial decisions, I’m going to be able to act on our financial 

accounts, write checks, make withdrawals from our accounts, make changes to 

the investments if necessary, take our required minimum distributions, pay our 

bills, do all the things that we would do had we not lost our capacity, right? 

Take care of our situation.  And on the healthcare side, we appoint someone 

to make healthcare decisions for us as well.  But we don’t just stop there.  We 

also want to leave behind our advanced medical directives, our wishes, if 
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certain scenarios were to befall us, what type of care would we want to 

receive.  If we use the most extreme example, if I’m in a vegetative state with 

no real chance of recovering, I want to outline in this document whether or not 

I want life sustaining nourishment to continue or to be stopped, or do not 

resuscitate, so on and so forth.  So important to have those documents in 

place for sure as part of any estate plan. 

 

As we take through these documents, I’ll also make note of a significant thing 

that has crept up over the last couple of decades.  So, one of the things, or 

stories that we’ve heard is when, let’s say, you have children in college and 

they’re 19, 20 years old.  And there’s a horrific accident and they’re 

unconscious.  Well they’re legal adults, their parents don’t automatically have 

authority to be clued into their medical situation.  We have our healthcare 

privacy act that would prevent the doctors from sharing with the parents 

what’s happening with their child’s situation.  Oftentimes, that would 

necessitate the parents to have to go seek legal advice and get legal help to 

be appointed that child’s guardian, to now be able to help with those critical 

medical decisions.  To that end, if you do have adult children, I would 

encourage you to encourage them to put these documents in place, to avoid 

that unfortunate scenario. 
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Now let’s talk through some trust-planning options that we have, and let’s just 

start with a revocable living trust.  You might have heard of such an instrument.  

This is probably when most of us dip our toes into trust planning for the first 

time.  The best way I can describe a revocable living trust is that it’s a 

document that looks, feels, and acts a lot like a will.  It’s revocable, meaning 

you can revoke it during your lifetime.  You can change it.  It’s an exceptionally 

flexible document.  The biggest difference between the trust and the will is 

when you sign off on the trust, your job’s not done.  You can then retitle your 

assets into the name of the trust, not your retirement accounts, but your real 

estate, your taxable investments, maybe even your personal property if the 

state allows, and in so doing, all you’ve done is you’ve moved those assets into 

the trust and you have created a more efficient transfer of assets upon your 

passing.  Nothing occurs -- nothing changes, I should say, with those assets 

during your lifetime.  You’re not handcuffed in any way, shape, or form.  You 

have full and total control, you can add things to the trust, you can take them 

out, there’s no additional tax returns or record-keeping that you need to do 

while you’re alive, but when you’ve passed away, anything that that trust owns 

will avoid probate.  One of the most common reasons that we do a revocable 

living trust is if probate’s going to be a big issue, or if we own property -- real 

estate -- in multiple states.  In that scenario, if we don’t do a trust, oftentimes 

it’s likely that our executor will not only have to go through the probate court 
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process in our state of residence, but also in those other states that we might 

own real estate, known as ancillary probate.  Certainly can create a big 

headache as we multiply the court processes.  So that’s one common reason 

to do a revocable living trust.  Now, if we do trust planning, whether it’s a 

revocable trust or we put some guardrails in place for our family when we pass 

away, it’s going to be critical to choose a successor trustee.  Now, during our 

lifetime -- so if I create a revocable trust, I’m the trustee while I’m alive and 

well, but I appoint a successor trustee, someone that’s going to be able to step 

into my shoes if I become incapacitated or if I die, to be able to take control of 

the trust assets and facilitate my wishes.  When we select that successor 

trustee, it’s important to keep in mind, what is our trust doing.  Is our trust just 

a mechanism to avoid probate and just leaving assets behind to our heirs 

outright, free and clear of any restrictions?  Or is it surviving, is it continuing on 

beyond our lifetime to provide some control and protection? And we’ll talk 

about that in a moment, put some guardrails in place. 

 

Well, as we think about that, the trustee may be in place for longer than just a 

few months after we passed away, so we have to consider the trustee’s 

experience, their longevity, how long are they in this for, how old are they, and 

how objective can they be given the structure of the trust and the goal it’s 

intended to achieve.  So, to this end, when we think about this -- I’ll give you a 
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fairly common example.  I have two children, and one is exceptionally 

responsible, and one is the exact, polar opposite.  They’re both adults.  So, 

what I’ve done is I’ve created a trust for my irresponsible child.  I want to put 

some -- when I pass away, we’ll leave assets behind to that irresponsible child 

in trust, where we can control how, when, and why they have access to the 

funds.  But I need someone to carry out my wishes and responsibly manage 

and invest or choose the investment strategy, be able to deal with my 

irresponsible child, and only give them what they’re entitled to.  Well, I have a 

responsible child that I trust with everything, so I’m going to appoint that child 

to be the trustee.  That’s a really difficult spot to put that responsible child in.  

Now, all of a sudden, they have to be the guardian of their sibling’s assets.  

They have to say yes or no to whether or not their irresponsible sibling might 

have access to the funds and follow the instructions that I’ve given them.  It 

could put them in a really difficult bind where they have to choose between 

honoring their job as trustee or maintaining their relationship with their sibling.  

So that’s something, generally speaking, I try to avoid.  It might work in your 

situation, depending on the relationship of the siblings -- of your children, but 

oftentimes it’s a source of great conflict.  Sometimes we don’t have someone 

naturally that we have faith in will be able to facilitate this process.  And that’s 

when we might turn to a professional trustee, a bank or a trust company that’s 

in the business of providing these services.  Being objective, doing everything 
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they’re supposed to do as trustee.  Choosing a prudent, responsible 

investment strategy.  Taking care of your assets according to your wishes.  So 

full disclosure, Fidelity has Fidelity Personal Trust Company, if you’d like more 

information on that, certainly bring that up to your Fidelity advisor or your 

Fidelity financial consultant. 

 

Now, the importance of trust funding -- this goes back to that earlier concept 

that I mentioned, what assets can fund a trust? What do we do about 

retirement accounts? And when should a trust be funded?  This is just an 

emphasis of making sure that if we do a trust, we carry out the attorney’s 

wishes.  Maybe it would be attorney’s advice and their instructions.  We retitle 

our assets into the name of the trust, or we update beneficiary designations.  

Whenever you do an estate plan the attorney should give you good advice, 

even ask for it in writing as to what you should do about your real estate 

needs, your account registrations, your IRA beneficiary designations.  I think 

we’ve made that point so for the sake of time I’ll move on. 

 

Now this is a concept -- using irrevocable trust in an estate plan is a concept 

that I’ve referenced a few times here.  That is for many of us a revocable trust 

in transition to an irrevocable trust when we pass away.  Irrevocable meaning 

it’s its own tax entity.  It’s creating an additional tax structure to provide control 
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and protection for someone’s assets.  So, there’s a few different reasons why 

we might consider using these in our estate plan.  In some areas it might help 

minimize or reduce estate taxes.  For many of us it’ll be a way to shelter the 

assets from a beneficiary’s bad choices or what might occur to them in their 

lifetime.  So there we could leave things directly outright, free and clear of any 

trusts to our kids, and it would be exposed to any bad decisions they made, 

they’d be able to spend it any way they chose, would be exposed to their 

creditors, potentially even a divorcing spouse, it might be included in that 

marital estate.  For those reasons, sometimes we consider, instead of leaving 

things outright to the kids, or to our spouse, let’s leave things behind in trust 

where we can stipulate how, when, and why they have access to the funds and 

put guardrails on what they could use it for, whether that’s to stagger that 

distribution out over the number of years that we choose, maybe 10 or 15 

years or longer, or to just outline certain reasons that they could come to the 

trust for support and just give some instructions in terms of how you’d like to 

see the inheritance utilized.  There it’s a way to make sure that the inheritance 

isn’t a burden on the children, it doesn’t cause them undue harm by making 

bad decisions, that we’re lifting that burden of responsibility off their 

shoulders. 
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Now we’ve talked through the majority of the real nuts and bolts of estate 

planning, but I do just want to mention a few more things.  An estate plan 

should be updated if any of these life changes occur: change your state of 

residency, a birth, a death, anything of that nature, but also every three to five 

years.  You should probably touch base with the attorney, not necessarily to do 

a full update but a review.  Let’s see if we need to review, let’s do a review, see 

if anything does need to be updated.  The tax laws have changed drastically 

over the last 20 years.  That might be a reason to do an update.  The way 

inherited IRAs work has changed over the last 15 years.  That may be a reason 

to do an update.  There’s a variety of different law changes that might come 

into play.  So good practice, you see any of these six reasons why, but at the 

very least every three to five years is a good reason to just touch base with the 

attorney for a review.  And anytime any of those -- any time you do a review 

make sure to review your beneficiary designations.  We’ve hammered home 

the point of how important a role these play within your estate plan. 

 

Now let’s just spend a couple of minutes on some tools that we’ve created 

here at Fidelity that can assist you in this process.  We have the Fidelity estate 

planner tool, and our electronic safe deposit box that we call FidSafe.  So, the 

estate planner tool.  You can see the link there on your page: 

fidelity.com/estateplanner.  This is a place that can help you get educated 
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about estate planning yet organized and prepared for your meeting with your 

attorney, and if you would like assistance, it can help you find a local estate 

planning attorney.  After your plan is created the Fidelity estate planner will 

provide some next steps where Fidelity might be able to assist as you put your 

plan in place. 

 

And we also have FidSafe.  It has its own website: fidsafe.com.  As part of this 

preparation process, as you’re thinking about either putting an estate plan in 

place or updating one, you’re going to need to be able to maintain a lot of 

confidential information.  We offer this tool that I think of as an electronic safe 

deposit box.  It provides you the ability to store, easily access, and securely 

share copies of your most important documents and digital assets.  It’s a great 

option for helping you gather and maintain all the paperwork you need to 

update and keep your estate plan maintained. 

 

The last tip I have for you is when you think about this plan, think of it -- and I’ll 

use a sports analogy.  For any people that are not sports fans out there I 

apologize, but your estate plan, your wills, your trusts, your beneficiary 

designations, all these things all make up what I would call your game plan.  

It’s like a head coach creating a game plan for next week’s opponent.  But in 

order for that game plan to work it has to be effectively communicated to the 
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players.  So to that end, when we think about estate planning, we do 

encourage you to have these discussions and communications with your 

family.  Bring them into it.  Just like a head coach it doesn’t mean the players 

can alter or change the plan, but in order to fully execute on it it’s best not to 

have any surprises.  So your children, your spouse, your family members, your 

friends, they might need to know the roles that they’re going to be expected 

to play, whether they’re power of attorney, they’re your executor, they might 

be your trustee, or if they’re not any of those they might have questions or be 

surprised that they’re not.  So, communicating that rational can really assist the 

family in being cohesive and staying as a unit, and when something does 

happen to you, executing upon this plan.  There are some helpful tips.  Clearly, 

we want to have this plan at the right time, you want to -- this discussion.  You 

want to schedule it -- you know, I wouldn’t have it around a robust 

Thanksgiving dinner table as everyone’s trying to have fun and laugh and talk 

about sports or politics or whatever the case might be.  You want to have a 

dedicated time.  Maybe it’s Mom and Dad, we just updated our estate plan 

and there’s a few things we want to bring you on board with, can we set up 

some time to discuss it.  We’ll really help to make sure that the plan gets 

executed as you wish and without -- with the least about of troubles and 

headaches for the family. 

 



28 

 

So lastly, I hope you feel more informed about estate planning and feel better 

about the decisions you might be faced with in creating this plan, that we’ve 

armed you with some of the information that you need to go forward.  To 

really understand any of these topics the best thing I can advise is that you set 

up an individual meeting with us.  Within this individual educational estate 

planning discussion, myself or my team can provide education and guidance 

with regard to common estate planning strategies.  We can answer questions 

you might have regarding wealth transfer strategies, and hopefully this 

conversation, as well as today and any one-on-one conversations you might 

have, would make future conversations you have with your local attorney 

hopefully that much easier, that much more effective and efficient.  If you 

would like to speak to myself or one of my colleagues just let your Fidelity 

advisor know and they can assist in scheduling that. 

 

With that, we’ll begin Q & A, but as we do, I just want to thank you for your 

time and attention today, I’d like to wish you the best of luck as you consider 

implementing or updating your personal estate plan, so Christin, if you want to 

-- I know we’ve gotten a handful of questions, if you want to throw some at 

me, some of the more common questions, that would be great. 
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Christin Haley: Perfect.  Yes.  Thank you, Colin.  So, with our formal presentation 

completed we can look to address some of the more popular questions that 

have come in throughout the hour.  So Colin, several around wills and trusts.  

So if I have a trust, do I need a will, or vice versa, if I have a will, do I need a 

trust, and also do they cross state lines if I’ve established them in one state, 

what happens if I move to another 

 

Colin Mahan: OK.  Perfect.  So, our will is our most foundational estate planning 

document.  We’re always going to start with a will.  If we do a trust, we’re still 

going to have a will.  It might be simplified though.  So it’s known as a pour-

over will and that is if we do a trust, we’ll have a will where the will states 

anything -- basically, in layman’s terms, anything that I forgot to title in the 

name of the trust, or that happens to go through probate, move it into the 

trust.  Just send it to my trust and my trust will control it.  So it acts as a 

stopgap, sort of a safety net that in case there’s an account out there that, 

geez, I really meant to title in the name of the trust, or put a beneficiary on but 

I forgot, my will’s going to catch that, it’s going to control the distribution, and 

it’s going to send it over to that trust.  Typically, it’s a much simplified, much 

shorter document than someone that doesn’t have a trust and the will is doing 

more of the estate plan. 
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Could you repeat that second part, the second half of the question about state 

lines? 

 

Christin Haley: Sure.  That was -- yes.  If I’ve -- if I set up documents in one state but 

then became a resident in a new state, how would that impact? 

 

Colin Mahan: Perfect.  So, your state where you change they will honor your 

documents but they’re going to do so under their state laws.  I’ll give you a 

quick example, happened to me personally.  One of my best friends, his father 

was a veteran.  We live here close to the Massachusetts border but we’re New 

Hampshire residents.  His father was a New Hampshire resident.  He was 

receiving cancer treatment at the VA Hospital in Boston, just 60 miles south.  

As part of that service they brought in local estate planning attorneys to assist 

with putting documents in place.  He was in end-of-life care at the time with 

the VA Hospital.  So he’d put a plan in place and part of his plan he wanted to 

disinherit one of his children where he wanted -- and because that child was a 

drug addict and this -- my friend’s father had raised his three grandchildren -- 

this one child’s children -- he had raised them so he wanted to leave this 

child’s share to his grandchildren because of the circumstances. 
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So, he put that in place within his will there in Massachusetts, however, when 

he passed away, he died as a New Hampshire resident.  Well, in 

Massachusetts you don’t have to specifically omit a disinherited child.  You 

don’t have to call it out, you don’t have to state it, whereas in New Hampshire, 

New Hampshire requires you to specifically omit a child to say, I am 

intentionally leaving this child out of my estate plan, out of my will.  And 

because he didn’t do that, the child that he didn’t want to leave anything to 

receive a full share because he passed away as a New Hampshire resident.  So 

the documents will be honored -- that’s an extreme example -- but we always 

advise, we always recommend that you do a review with a local attorney in 

your new state to see if there’s any updates or changes that need to be made 

based on that state’s laws.  Does that answer the question? 

 

Christin Haley: It does.  Thank you.  Great.  Moving on, how about designating 

beneficiaries?  How would adding a transfer on death designation to 

brokerage accounts impact the estate planning process? 

 

Colin Mahan: Yeah, so that’s one of those common questions that we get that 

hopefully you got -- hopefully everyone out there listening received that 

information and now can walk away and have an understanding.  But just to 

reiterate, so your beneficiary designations on your brokerage account are 
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going to avoid probates so long as that beneficiary alive, willing, and able to 

take control of that asset, all they have to do is contact the firm -- hopefully 

Fidelity -- contact Fidelity, fill out some paperwork, provide a death certificate.  

They can transfer those accounts into their name.  How it might impact the 

estate plan is perhaps there was a death, or a birth and you wanted to change 

the percentages that that beneficiary was supposed to receive, and you did so 

within your will, but you never updated the beneficiary designations.  Keep 

going back to this concept, the beneficiary designations are going to 

supersede any instructions in your will or in any trust documents that you do.  

So, it’s critical that we make sure beneficiary designations are in line with our 

wishes and in line with our overall plan.  It’s a great tool to make a transfer of 

assets very simple upon our death but we need to make sure that we’re not 

circumventing our plan in any way. 

 

Christin Haley: Excellent.  All right.  Can you spend a few moments talking about the 

stretch IRA and then maybe we can spend a few moments on the potential 

changes given some -- the SECURE Act that is up for vote as well. 

 

Colin Mahan: Sure.  Perfect.  So, I will cover today’s inherited IRA rules and how 

they’re structured under today’s law, and then I think Christin, if you wouldn’t 

mind covering those potential law changes that would be great.  So, one of the 



33 

 

things from the standpoint of time that we didn’t necessarily get to in the 

presentation was how do inherited IRAs work?  So, as I leave behind a tax 

deferred retirement account to a beneficiary, it’s still potentially tax deferred.  

It’s going to change.  For the most part when I leave that behind, if I pass away 

and I leave my IRA or 401(k) to my spouse, they take control of that for the 

most part as if it’s their own.  There might be circumstances where that doesn’t 

happen but typically it acts as if it’s the spouse’s IRA.  They don’t have to take 

required minimum distributions until they turn age 70½.  And then when they 

pass away and leave it behind to my children, or if I leave it behind to my 

children directly, or anyone other than my spouse, then it becomes an 

inherited IRA and it’s going to work a little bit differently.  So, with an inherited 

IRA I can keep it tax deferred, however, I do have required minimum 

distributions that begin right away based on my age.  It doesn’t wait until I’m 

70½, so if I was 40 years old and my parents passed away and left me their IRA 

or 401(k), I could keep that tax deferred, however, each year I would have a 

calculation based on my life expectancy how much I’d have to take out from 

that inherited IRA each year.  So, there’s be small taxable distributions that 

would increase incrementally as I got older.  And that’s how the stretch IRA 

works. 
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Christin Haley: Perfect.  And then something that we have been following very 

closely here at Fidelity is the evolution of the SECURE Act.  There are several 

different provisions in the Act, but one would change the stretch IRA from 

allowing individuals to take it out over their life expectancy, as Colin just talked 

about, to a maximum of a 10-year period.  So rather than stretching it over life 

expectancy, needing to take the full balance of that retirement account within 

10 years instead.  All right.  Perhaps time for one more question.  Another 

question that came in, Colin, is around where named agents should live, so 

the personal representative in a will.  Should they live in the same state as you 

or can they live in another state?  Same question with respect to powers of 

attorney, healthcare proxies, and trustees. 

 

Colin Mahan: Perfect.  So, a very good question and also a common question that 

we get asked.  In a perfect world, they’d be local to you, so those -- your 

executor, your personal representative, your trustee, your agent upon 

incapacity, your power of attorney, hopefully would all be -- in that perfect 

world they’d all be local to you and they’d be able to very easily step in to take 

care of your affairs, handle the estate, handle the trust, so on and so forth. 

 

However, we don’t live in a perfect world.  Sometimes our family is scattered 

all about so for the most part we can have people in other states serving in 
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these various roles, however, some states do require as the personal 

representative or the executor, some states do want someone local.  So 

thereby sometimes the named executor or the named personal representative 

might work with their attorney and have the -- name their attorney to fulfill that 

role or name a family member close to them.  Quick personal example: I was 

in law school in Massachusetts at the time and I was named as my father’s 

executor, however, I had my brother, who was local in New Hampshire, and as 

we sat down as a family with our attorney it made sense for my brother to be 

the executor because he was closer.  But if I hadn’t had my brother or if he 

wasn’t living in New Hampshire I would have served, and I would have leaned 

on my attorney more than I normally would have. 

 

Christin Haley: All right.  How about healthcare proxies or powers of attorney for 

financial matters? 

 

Colin Mahan: So similarly, except states are not -- my understanding is states are not 

going to require someone to be local.  So, for example, here at Fidelity, if 

you’re the power of attorney and you live across the country, that would still 

work fine.  On the healthcare matter, similarly, although it is easier if 

someone’s local to you where they could help work with those local healthcare 

providers. 
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Christin Haley: Absolutely.  All right.  Well, thank you very much, Colin, for all of your 

insight today, and a big thank you to everybody who asked us a question.  And 

finally, if you’d like to speak with someone about your estate plan, perhaps get 

a question that you had that perhaps wasn’t addressed during today’s 

webinar, please feel free to schedule an appointment with your advisor.  As 

always, thank you for attending, and have a great afternoon. 

 

Colin Mahan: Thank you everyone. 

 

END OF AUDIO FILE 


